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zona, et al.,

\

No. 3248.

BRIEF OF APPELLEES

STATEMENT OF THE CASE.

Without taking specific exception to appellant's

statement of the case, we make some general obser-

vations. The bill of complaint seeks equitable relief

by way of injunction against the collection in the

various counties of Arizona of an increased assess-

ment on complainant's property in Arizona, levied

and ordered by the State Tax Commission sitting as

the State Board of Equalization. The bill shows this

to have been done in a due and regular proceeding.

What the Board in effect did as disclosed by the bill



of complaint, was to conclude that complainant's in-

tangible property in the State of Arizona being subject

to taxation, should be taxed. It appearing that the

County Assessors had only assessed the tangible

property of complainant, the Commission required

complainant to disclose the net profit in connection

with the transaction of its business and the operation

of its various distributing branches in the State of

Arizona for the year 1917. Capitalizing this income,

on the basis of 25% profit, the Board arrived at the

conclusion that the total property of the complainant

in Arizona was worth $2,910,597; deducting there-

from the value of the tangible property as the same

had been fixed by the county assessors, to-wit;

$342,646, the remainder of $2,567,951 was taken to

represent the value of complainant's intangible prop-

erty in Arizona subject to taxation. It is this valua-

tion and assessment of intangible property which is

objected to. While the bill proceeds mainly upon the

apparent theory of charging an unlawful, excessive

and discriminatory assessment amounting to fraud,

the real relief sought is to strike from the roll com-

plainant's intangible property or the intangible values

of its tangible property in Arizona, as assessed by the

State Board of Equalization, on the ground that the

same is illegal, either because complainant has no

such intangible property in Arizona or because in

valuing such intangible property, the Board followed

a fundamentally wrong principle resulting in fraud on

complainant's constitutional rights.
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, A great number of minor issues are carried along

in complainant's bill and brief, the sum of which can

only be to allege and seek rehef in equity for irregu-

larities concerning which equitable relief is not avail-

able.

It is hardly necessary for us to submit authorities

in support of our contention that these irregularities

will not be considered by the Court as in any respect

warranting the issuance of an injunction.

POINTS AND AUTHORITIES
I.

Collection of a tax will not be enjoined unless

the bill clearly shows that the tax is illegal, that the

taxpayer has no remedy by the ordinary process of

law and that there are special circumstances bring-

ing the case under some recognized head of equity

jurisdiction.

Dows V. Chicago, 11 Wall 108; 20 L. ed. 65.

State R. R. Tax Cases, 92 U. S. 575; 23 L. ed.

663.

Sheldon v. Piatt, 139 U. S. 591, 594; 11 S. Ct.

646.

Pacific Ex. Co., v. Siebert, 142 U. S. 339; 12 S.

Ct. 250, 35 L. ed. 1035.

Pittsburgh etc. R. Co., v. W. Va. Bd. of Public

Wks. 172 U. S. 32; 19 S. A-90; 43 L. ed.

354.

Raymond v. Chicago U. T. Co., 207 U. S. 20, 39;

28 S. Ct. 7; 52 L. ed. 78.
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Boise Water Co., v. Boise Cy. 213 U. S. 276; 35

L. ed. 796; 29 S. Ct. 426.

Singer Sewing Machine Co., v. Benedict, 229 U.

S. 481 ; 33 S. Ct. 942 ; 57 L. ed. 1288.

Milwaukee v. Koeffler, 116 U. S. 219, 6 S. Ct. 372,

29 L. ed. 612.

II.

Regardless of the description used the tax com-

plained of was a tax on complainant's intangible prop-

erty in Arizona which was subject to tax the same as

any other property.

Ariz. IX, Sec. 3, Constitution of Arizona.

Paragraphs 4846 and 4847, C. C. Rev. Stat. Ariz.

1913.

State V. Wells Fargo, 38 Nev. 505; 150 P. 836,

(Affirmed U. S. Adv. Ops. 1918-19 P. 73)

Adams Exp. Co. v. Ohio State Auditor, 165 U. S.

194; 17S. Ct. 305; 41L. ed. 683; (on app.

for rehearing 166 U. S. 185; 17 S. Ct. 604,

41 L. ed. 965).

Adams Exp. Co. v. Ky. 166 U. S. 171 ; 17 S. Ct.

527; 41 L. ed. 960.

State Railroad Tax cases, supra.

U. S. Exp. Co. V. Minnesota, 233 U. S. 335; 32

S. Ct.211; 56L. ed.459.

III.

The action of State Board of Equalization will

not be set aside and disregarded unless it appears
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that it proceeded upon a fundamentally wrong prin-

ciple or unless fraud appears.

C. B. & Q. Ry. Co. v. Babcock, 204 U. S. 585;

27 Sup. Ct. 325; 51 L. ed. 636.

L. & N. R. Co. V. Greene, 244 U. S. 522; 37 S.

Ct. 683; 61 L. ed. 1291.

111. Cen. R. Co. v. Greene, 244 U. S. 555, Z7 S.

Ct. 697; 61 L. ed. 1309.

Clallam Lumber Co. v. Clallam Co. 245 Fed. 339.

Jackson Lbr. Co. v. McCrimmon, 164 Fed. 759,

765.

W. U. T. Co., V. Wright, 158 F. 1004.

Cochise Co. v. Copper Q. Min. Co., 8 Ariz. 233;

71 Pac. 946.

IV.

In the absence of a specified statutory method

using capitalized income as a basis of valuation will

not be said to be adopting an improper mode of esti-

mating value.

L. & N. R. Co. V. Greene, supra,

111. Cen. R. Co. v. Greene, supra,

State V. Wells Fargo, supra.

V.

The net income used in computing valuation of

intangible property may include income from inter-

state business without violating constitutional rights.

State V. Wells Fargo, supra,

Wells Fargo v. State, supra,

U. S. Exp. Co. V. Minnesota, supra.
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Baldwin Tool Wks. v. Blue, 240 Feb. 202.

U. S. Glue Co. V. Oak Co. 247 U. S. 321; 62 L.

ed. 1135.

VI.

The statutes of Arizona provide a complete and

adequate remedy at law which is enforceable in na-

tional as well as state courts.

Pars. 4939 & 4887, C. C. Rev. Stat. Ariz. 1913.

Ind. Mfg. Co. V. Koehne, 188 U. S. 681, 686; 47

L.ed. 651,654; 23 S. Ct. 452.

Singer Sewing Mach. Co. v. Benedict, supra,

Dalton Mach. Co. v. Virginia, 236 U. S. 701 ; 35

S. Ct. 481 ; 59 L. ed. 797.

U. P. R. R. Co. V. Weld County, Colo. 248 U. S.

284; 62 L. ed. 1110.

Cy. Council Augusta v. Timmerman, 227 Fed.

213.

Montgomery v. Cowlitz Co. 14 Wash. 230; 44

P. 259.

VII.

There are no special circumstances shown in the

bill sufficient to make a case on any of the recognized

grounds or equity jurisdiction.

Boise Water Co. v. Boise Cy, supra,

Genl. Film Co. v. Sampliner, 252 Fed. 445.

City Council of Augusta v. Timmerman, 233 Fed.

213.

U. P. R. Co. V. Weld Co., Supra,

Indiana Mfg. Co. v. Koehne, supra,
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Sheldon v. Pratt, supra,

Allen V. Pullman Palace Car Co., 139 U. S. 658;

11 S. Ct. 682; 35 L. ed. 303.

VIII.

The courts of the United States will proceed with

great caution in restraining the collection of a tax

levied by authority of a state and will interfere only

in the clearest cases and for the most imperative

reasons.

Dows V. Chicago, supra,

State R. R. Tax Cases, supra.

City Council of Augusta v. Timmerman, 227 Fed.

171.

Singer Sewing Mach. Co., v. Benedict, supra.

ARGUMENT
I.

Collection of a tax will not be enjoined unless

the bill clearly shows that the tax is illegal, that the

taxpayer has no remedy by the ordinary process of

law and that there are special circumstances bringing

the case under some recognized head of equity juris-

diction.

If the tax complained of violates complainant's

constitutional rights, it is void and illegal.

Pac. Exp. Co. V. Siebert, 142 U. S. 339; 12 S. Ct.

250; 35 L. ed. 1035.

Sheldon v. Piatt, 139 U. S. 591, 11 S. Ct. 646;

35 L. ed. 273.
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But this alone is not sufficient for equity juris-

diction. Milwaukee v. Koeffler, 116 U. S. 219, 6 S. Ct.

372, 29 L. ed 612. The rule which was laid down in

Dow V. Chicago, 11 Wall 108, 20 L. ed. 65, has since

been adhered to without deviation.

"The collection of taxes assessed under the"

authority of a state is not to be restrained by
writ of injunction from a Court of the United

States, unless it clearly appears, not only that the

tax is illegal, but that the owner of the property

taxed has no adequate remedy by the ordinary

processes of law, and that there are special cir-

cumstances bringing the case under some recog-

nized head of equity jurisdiction."

Pittsburgh etc. R. Co. v. W. Va. Board of Public

Works, 172 U. S. 32; 19 S. Ct. 90; 43 L.

ed. 354.

In the State Railroad Tax Cases, Taylor v. Secor,

92 U. S. 575; 23 L. ed. 663; many of the questions

which arise on an application for an injunction to

restrain the collection of a tax, have been so definitely

stated in the learned opinion by Mr. Justice Miller,

that they are considered as settled and no longer open

to controversy. As to what must be shown in the

bill to justify the interference with state taxation

machinery by a writ of injunction, it is said:

"It has been repeatedly decided that neither

the mere illegality of the tax complained of, nor

its injustice nor irregularity of themselves, give

the right to an injunction in a court of equity."

" * * * * We may say that, in addition to
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the illegality, hardship or irregularity, the case

must be brought within some of the recognized

foundations of equitable jurisdiction and that

mere errors or excess in valuation, or hardship

or injustice of the law, or any grievance which

can be remedied by a suit at law, either before

or after payment of taxes, will not justify a court

of equity to interpose by injunction to stay the

collection of a tax."

Leaving out any reference to the remedy, the

same rule is somewhat differently stated in Pacific

Express Co. v. Siebert, supra.

''When the illegalit}^ of the tax, or the inval-

idity or unconstitutionality of the legislative act

under which it is imposed, is established, it be-

comes necessar}^ to go further, and make out a

case that can be brought under some recognized

head of equity jurisdiction."

''Assuming the tax to be void, equity will

not restrain by injunction its collection unless

there be some other ground for equitable inter-

position," and citing authorities.

Raymond v. Chicago Union Tract Co., 207 U.

S. 20, 39; 12 L. ed. 757.

Sheldon v. Piatt, supra.

Boise Water Co. v. Boise Cy. 213 U. S. 27; 53

L. ed. 796; 29 S. Ct. 426;

Singer Sewing Machine Co, v. Benedict, 229 U.

S. 481 ; 57 L. ed. 1288; 33 S. Ct. 942.

II.

Regardless of the description used the tax com-
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plained of was a tax on complainant's intangible prop-

erty in Arizona, which was subject to tax the same

as any other property.

Paragraph 4846 of the Civil Code Rev. Stat, of

Ariz. 1913 provides that "all property of every kind

and nature whatsoever within this State shall be sub-

ject to taxation," making certain exceptions and

exemptions thereto which do not concern us in this

case. This only follows the provisions of the Consti-

tution of Arizona (Art. IX Sec. 3) that:

"All property in the state not exempt under
the laws of the United States or under this Con-
stitution, or exempted by law under the provi-

sions of this section shall be subject to taxation

to be ascertained as provided by law."

Paragraph 4847, after defining the meaning of

the term "real estate" provides that:

"The term 'personal property' whenever
used in this act shall include money, goods,

chattels, choses in action, evidence of debt, and
any interest or equity in or valid claim to non-

patented mining claims, either lode or placer; and
shall be deemed and taken to mean and it is

hereby declared to mean and include all prop-

erty of whatsoever kind or nature, both tangible

and intangible, not included in the term real

estate, as said term is defined in this section."

There is nothing strange concerning these stat-

utory provisions, or the effect thereof upon the gen-

eral scheme of taxation which has been provided for

the State of Arizona. It has become a principle firmly
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established and fixed, that intangible property may

be made to bear its just burden of tax.

Referring again to the State Railroad Cases,

supra, we quote from the opinion:

"It is abvious, however, that while a fair

assessment under these two descriptions of prop-

erty will include all the visible or tangible prop-

erty of the corporation, it may or may not include

all its wealth. There may be other property of

a class not visible or tangible which ought to

respond to taxation, and which the State has a

right to subject to taxation." *****
"But it has been a decideratum, perhaps not

yet fully attained, to find a method of taxing this

species of property which will be at the same

time just to the owners of it, equal and fair in its

relations to taxes on other property, and which

will enforce the just contribution that such prop-

erty should pay for the benefits which, more than

property generally, it receives at the hands of

government."

It has been held in many cases originating out

of the system of taxation in Kentucky that intangible

property, being property, cannot escape its just share

of taxes:

"But there is nothing in the statute which

exempts any intangible property owned by any

corporation, company, or individual taxpayer

from taxation, or descriminates between them."

Adams Exp. Co. v. Kentucky, 166, U. S. 171 ; 17

S. Ct. 527; 41 L. ed. 960.
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After quoting from the Kentucky constitution

the Court says:

"But this does not prevent intangible prop-

erty from being taxed, and the tax mentioned in

Section 4077 is not an additional tax upon the

same property, but on intangible property which

has not been taxed as tangible property."

"We concur with the views of the circuit

court that neither section 172 of the constitution

nor any other section confines the levy of an ad

valorem tax to tangible property."

Although the general principles involved in the

taxation of intangible property are now so well set-

tled as to be beyond dispute, nevertheless, we desire

to repeat the words of Mr. Chief Justice Fuller in the

opinion in the case of Adams Express Company v.

Ohio State Auditor, sometimes known as Sanford v.

Poe, 165 U. S. 194, 17 Sup. Ct. 305, 41 L. ed. 683:

"The market value of property is what it

will bring when sold as such property is ordin-

arily sold in the community where it is situated;

and the fact that it is its market value cannot

be questioned because attributed somewhat to

good will, franchise, skillful management of the

property, or any other legitimate agency."

"It will, we think, be conceded that the earn-

ing capacity of real estate owned by the individ-

uals may be considered in fixing its value for

taxation. Take an office building on a promi-

nent street in one of our large cities. It will not

be doubted that, by care in the selection of tenants

and in the preservation of the reputation of the

building, by superior elevator service, by vigi-
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lance in guardin,^ and protecting the property,

by the exercise of skill and knowledge in the

general management of the premises, a good will

of the establishment will be promoted, which will

tend to an extra increase in the earning capacity

and value of the building. For the purpose of

taxation, it would be none the less the true value

in money of the building because contributed to

by the operative causes that gave rise to the good
will. We discover no satisfactory reason why the

same rule should not apply to the valuation of

corporate property."^^^^^-^^^
"There is here no attempt to tax property

having a situs outside of the state, but only to

place a just value on that within."

And the language of Mr. Justice Brewer in the

opinion on the petition for re-hearing, 166 U. S. 185

17 Sup. Ct. 604, 41 L. ed. 965:

"It is enough that it is property which,

though intangible, exists, which has value, pro-

duces income, and passes current in the markets

of the world. To ignore this intangible prop-

erty, or to hold that it is not subject to taxation

at its accepted value, is to eliminate from the

reach of the taxing power a large portion of the

wealth of the country. Now, whenever separate

articles of tangible property are joined together,

not simply by a unity of ownership, but in a unity

of use, there is not infrequently developed a prop-

erty, intangible though it may be, which in value

exceeds the aggregate of the value of the separate

pieces of tangible property. Upon what theory
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of substantial right can it be adjudged that the

value of this intangible property must be ex-

cluded from the tax lists, and the only property

placed thereon be the separate pieces of tangible

property?"

Appellant contends that the tax complained of

is not an intangible property tax, but an unreason-

able and unlawful increase in the valuation of its

tangible property. It may be that appellant bases

that contention upon the description used in placing

the added assessment on the tax roll as "tangible and

intangible valuation" (Tr. p 35), but this would be

J. mere irregularity and the same could could be said

of the surplusage in the description viz., "based on

excessive earnings" (Tr. p. 35). The proceedings of

the Board of Equalization are set out in the bill and

exhibits with sufficient completeness to disclose what

the Board did, and it is the fact which governs here

—the actual kind of tax which was laid and not what

it was called or what description was used. An
analysis of the description measured by the other

•facts disclosed in the bill, leads inevitably to the con-

clusion that the State Board was assessing the in-

tangible property of the complainant corporation.

The letter of the Tax Commission to the complainant

(Tr. pp. 30-31-32-33) shows that the method pursued

by the Board of Equalization is what is known as the

capitalized income plan used in many states for ascer-

taining or valuing the intangible property of the cor-

poration assessed. The increase ordered by the State

Board was put upon the assessment rolls as follows:
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''tangible and intangible valuation on property above

enumerated as set forth in Paragraph 4847, Revised

Statutes of Arizona, 1913, Civil Code, based on exces-

sive earnings" (Tr. p. 35). That part of the descrip-

tion saying "based on excessive earnings" is mere

comment on the method of valuation and has nothing

whatever to do w^ith the assessment itself. The

board used the term "excessive earnings" in its

ordinarily accepted meaning, evidently intending to

convey the information that the increase was on that

part of the capitalized income over and above the value

of the tangible property, which resolves itself into

a simple assessment of intangible valuation. We see

nothing in this description on the tax roll which would

in the least prejudice the complainant or show any

serious deviation from the proper method of assess-

ment in a tax of this kind. When the Board said

"tangible and intangible valuation" the word "tangi-

ble" was evidently not used for any purpose than that

indicated in the Board's letter (Tr. p. 31) to the com-

plainant corporation, wherein on assessing the intan-

gible value of complainant's property, the Board

refused to assume that all tangible property was al-

ready on the assessment roll. We must therefore

conclude that in the description on the roll, as applied

to the increase or added assessment the word "tangi-

ble" was not used in the sense of representing any

definite increase on the tangible values but as mean-

ing simply to say that if there was any other tangible

property of the corporation not properly on the as-

sessment rolls, it would considered as included in the
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assessment, thus carrying out the purpose of the pro-

ceedings before the Board of Equalization and giving

finality to its conclusion.

It is not infrequent that assessing and equalizing

officers fail to use the best language or description

in making their assessment.

"It does not follow, however, that because

the most apt language was not used, the descrip-

tion is so faulty as to render the assessment

void."

State V. Wells Fargo & Co. 38 Nev. 505, 150 Pac.

836.

In that case it became a serious question as to

whether or not the language used in the description

did not indicate the levying of a tax which would

constitute a tax on interstate commerce. The prop-

erty which was actually assessed was simply the

intangible property of Wells Fargo and Company in

the State of Nevada, and the assessment was made
under a law very similar to our own with respect

generally to assessing intangible property. The

description read "that certain property belonging to

said Wells Fargo & Company, to-wit: The right to

carry express and right to transact all other business

then and there and commonly done and transacted

by said Wells Fargo & Company, etc.," the Court held

that the description although somewhat ambiguous

was in that respect a mere irregularity.

The proceedings of the Board of Assessors showed

that the tax intended to be and that which actually
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was levied was a property tax on the intangible prop-

erty of the Express Company in Nevada.

"It is our conclusion that the description, in

the light of the record, is not so imperfect as to

invalidate the assessment."

State V. Wells Fargo & Co., supra.

We are not however without further and more

eminent authority on the particular question. The

Express Company sued out a writ of error from the

United States Supreme Court to the Supreme Court

of Nevada and the decision thereon, December 16th,

1918, affirmed the case as decided below:

"Looking onl}^ at that entry there is strong

ground for saying that the tax was laid on the

privilege or act of doing an express business

which was principally interstate. On the other

hand, the action of the state board, on which the

assessment concededly was predicated, indicates

that what was taxed was the company's property

in Humboldt County."

Wells Fargo & Co., v. State of Nevada, U. S.

Adv. Ops. 1918-19. p. 7Z.

" 'By whatever name the exaction may be

called, if it amounts to no more than the ordinary

tax upon property, or a just equivalent therefor,

ascertained by reference thereto, it is not open

to attack as inconsistent with the Constitution.'

Postal Teleg. Cable Co. v. Adams, 155 U. S. 688,

697, 39 L. ed. 311, 316, 5 Inters. Com. Rep. 1, 15

Sup. Ct. Rep. 268, 360. See New York, L.

E. & W. R. Co. V. Pennsylvania, 158 U. S. 431,

438, 439, 39 L. ed. 1043, 1045, 1046; 15 Sup. Ct.
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Rep. 896. The question is whether this is sucli

a tax. It appears sufficiently, perhaps, from

what has been said, that we are to look for a

practical rather than a logical or philosophical

distinction. The state must be allowed to tax

the property, and to tax it at its actual value as

a going- concern."

U. S. Exp. Co., V. Minn. 223 U. S. 335, 32 Sup.

Ct. 211, 56 L. ed. 459.

Among the early Arizona cases is found Western

Investment Company v. Murray, 6 Ariz. 215, 56 Pac.

78, wherein the assessor had assessed the shares of

stock in the name of the bank, when the law provided

that they should be assessed in the names of the

individual stockholders; the law also made the bank

the agent of the stockholders to pay their tax on the

shares of stock. Said the Court:

"At best, the assessment, therefore, on the

shares of stock in the name of the bank, is a mere

irregularity, and one which will not warrant the

equitable interference of the court. It has been

repeatedly held that where the objection is to the

mere mode of taxation, and does not go to the

justness of the tax itself, equity will afford no

relief. State Railroad Tax Cases, 92 U. S. 575;

Cooley on Taxation, p. 336."

We therefore most respectfully insist that what

ever the issues be which are presented by this appeal,

they must be premised in the first insistance on the

fact that the tax which was attempted to be, and was

laid, was an intangible property tax such as is pro-
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vided for by the laws of the State of Arizona; and

if, as complainant asserts there has been fraud on its

constitutional rights in the action of the State Board

of Equalization, it arises out of this intangible prop-

erty tax and not otherwise.

Perhaps here we should notice appellants' con-

tention that the tax complained of was a tax on its

properties in California. Exhibit B of the Bill (Tr.

p. 64) shows that the board asked for and received a

report on net income from the operation of the com-

pany's branches in Arizona after making all proper

and usual deductions. It is bound by its own report

and cannot now say that it included in the net income

profits which did not accrue from the operation of

its Arizona branches. Measured by every rule we

can deduce from the authorities including those cited

by appellant, we think in no sense can it be said that

the action of the board either by its assessment or

the result thereof laid a tax on appellants property

without the state.

III.

The action of State Board of Equalization will

not be set aside and disregarded unless it appears

that it proceeded upon a fundamentally wrong prin-

ciple or unless fraud appears.

As we have already pointed out, there can be

no serious contention but that the only act of the

State Board of Equalization was to add to the roll the

complainant's intangible property. It is the law that
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the action of the State Board of Equalization will

not be set aside and disregarded unless it appears

that it proceeded upon a fundamentally wrong prin-

ciple or unless fraud appears. Thus, almost verbatim,

is the law stated in the recent case of the L. & N.

R. R. Co., V. Greene, 244 U. S. 522, Z7 Sup. Ct. 683;

61 L. ed. 1301. In an elaborate opinion written by

Mr. Justice Pitney, his conclusion, on page 536 that

the findings of the Board of Valuation and Assess-

ment would not be set aside and disregarded except

for the reasons above stated, is based upon their quasi

judicial character. This statement of the law is ap-

proved in another of the so called Kentucky cases. Ills.

Central R. R. Co., v. Greene, 244 U. S. 55; Z7 S. Ct.

697; 61 L. ed. 1309, and is quoted as authority in

Clallam Lumber Co. v. Clallam County, et al decided

by this Court in 1917, 245 Fed. 399.

A case which is frequently cited is that of Jackson

Lumber Co., v. McCrimmon, decided in 1908 in the

Circuit Court for the Northern District of Florida,

164 Fed. 754, 765:

"After a careful review of the questions

submitted, I find no sufficient reason for equitable

interference against the collection of the taxes

imposed by this assessment. It is a principle of

law so well recognized as to become almost a

canon of federal jurisdiction that the federal

courts will not grant relief by injunction against

the collection of taxes imposed on foreign corpo-

rations because of the methods adopted by tax

officers in arriving at the valuation of the prop-
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erty unless fraud is shown, or it is obvious that a

wrong principle has been adopted. C, B. & Q.

Ry. V. Babcock, 204 U. S. 585; 27 Sup. Ct. 326;

51 L. ed 636."

We also quote from Chicago B & Q. Ry v. Bab-

cock, cited supra, referring to the State Board of

Equalization and Assessment.

"Within its jurisdiction, except, as we have

said, in the case of fraud or a clearly shown

adoption of wrong principles, it is the ultimate

guardian of certain rights. The state has confided

those rights to its protection and has trusted to

its honor and capacity as it confided the protec-

tion of other social relations to the courts of

law. Somewhere there must be an end."

And from Cochise County v. Copper Queen Min-

ing Co., 8 Ariz. 233; 71 Pac. 946, cited in appellant's

brief:

"Wherever it appears that an assessor or

board of equalization has exercised discretion

and judgment in assessing property, no matter

how erroneous such judgment may be, a court

of equity will not disturb the action of such

assessor or board. If, however, an excessive

valuation of property be made without the

exercise of judgment as to the true value of such

property, but be made arbitrarily, and for the

purposes of oppression and of unfairly adding

to the burden of taxation of the owner of such

property, such arbitrary action constitutes fraud,

against which a court of equity will grant relief."

See also, Western Union Telegraph Co., v.

Wright, 158 Fed. 1004:
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IV.

In the absence of a specified statutory method,

using capitalized income as a basis of valuation will

not be said to be adopting an improper mode of esti-

mating value.

Concluding as we do, that appellant's intangible

property in Arizona was subject to taxation, and that

its entire assets were valued for taxation by the capi-

tahzed income method, it becomes material to know

whether or not this method is so fundamentally wrong

as to amount conclusively to fraud, for that is what

the Court must hold before the contention of the

appellant can be sustained. We have already shown

that the acts and conclusions of the Board of Equali-

zation are conclusive within their proper sphere and

that their judgment on questions of value or like

matters connected with assessment, is not open to

attack in the Courts unless a fundamentally wrong

principle should be pursued. Of course, such funda-

mentally wrong principle would have to result in

injustice and discrimination such as to amount to a

violation of its constitutional rights. So that in general

we might say, that in the absence of a specific stat-

utory method being prescribed for valuation, any

method which the Board of Equalization deems just

and proper will not be questioned by the Court unless

fraud results therefrom. In the case of L. & N. R.

C. V. Greene, supra, the Court says:

"No specific method being prescribed by the

state for fixing the value of the "capital stock"
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of the entire system, except a requirement to the

effect that the Board shall have before it, with

other evidence, a statement by the corporation set-

ing forth the kind of business engaged in, the

amount of capital stock, the number of shares, the

par and real value thereof, with the highest price

at which it has sold recently, the amount of surplus

and undivided profits, the value of all assets, the

total amount of indebtedness, the gross and net

earnings or income, the amount and kind of

tangible property within the state, and its location

and fair cash value, it follows that the particular

method to be pursued in ascertaining from this

and other evidence the aggregate capital value

is left to the sound judgment and discretion of

the Board. In such cases there are (at least)

two recognized methods, known as the stock-

and-bond plan and the capitalization-of-income

plan. In the present case the latter was followed."

In another of the Kentucky cases. Ills. Central

R. Co., V. Greene, supra, referring to the same matter,

it is said:

"The first three points relate to valuation,

the last two to apportionment. The district

court properly held that the action of the Board

must be sustained unless it was made to appear

that they had adopted a fundamentally wrong
principle, or had been guilty of fraud. It held

further, that no fundamentally wrong principle

was involved in determining whether such a

railroad system should be valued on the capitali-

zation-of-income, or on the stock-and-bond plan;

or, if the former, what rate of interest should be
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used in capitalizing, or how many years' earn-

ings should be considered, or what was in fact

the amount of net income for a given year; or,

if the stock-and-bond plan was adopted, what was
the value of the stocks and bonds; and that on

these and similar matters the action of the Board,

in the absence of fraud, was binding upon the

court. In this we concur."

In the case of the State v. Wells Fargo and Co.,

supra, the Board proceeded, without any method there-

for being prescribed by the statute, to value the

intangible property of the defendant corporation.

The express company resisted the collection of the

tax on the ground, among other things, that the mode

of determining intangible value not being fixed by

statute, assessing officers were unauthorized to

make any assessment. Held, as in State v. Central

Pac. R. R. Co. 10 Nev. 47, 63, "that assessors must

be guided by those general principles which every-

where determine the valuation of property, independ-

ently of statutory rules."

These authorities we think are sufficient to

sustain our point that the fact that the Board employed

the capitalized income method, of itself imported no

fraud.

V.

The net income used in computing valuation of

intangible property may include income from inter-

state business without violating constitutional rights.

Complainant contends that in using the capital-
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ized income method, the Board of Equalization un-

lawfully included in the income to be capitalized,

certain portions thereof arising out of its interstate

commerce business. This contention is neither new

nor novel and has been before the courts in various

forms in cases without number, and invariably it has

been decided that where the tax is essentially a prop-

erty tax laid on property within the State, the method

of valuation as long as it be a just one is not material.

The intangible value represents something difficult

to define but it may be said to be the value of com-

plainant's Arizona business as a going concern over

and above the value of its tangible property, or as

otherwise stated, it might be said to be what this Ari-

zona business as a unit within itself but also still

maintaining its proper relation to the entire business

of the Standard Oil Company of California, would

bring on the open market "if voluntarily offered for

sale by the owner thereof upon such terms as such

property is usually sold." Par. 4849, C. C. Rev.

Stat. Ariz., 1913. In no sense can taxing this prop-

erty by the capitalized income plan be said to involve

a burden on interstate commerce. Interstate com-

merce is not taxed, it is only part of the business by

which is measured the value of complainant's prop-

erty in Arizona. As said in U. S. Express Co., v.

Minnesota, supra:

"Upon the whole, we think the statute falls

within that class where there has been an exer-

cise in good faith of a legitimate taxing power,
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the measure of which taxation is in part the pro-

ceeds of interstate commerce, which could not,

in itself, be taxed, and does not fall within that

class of statutes uniformly condemned in the

court, which show a manifest attempt to burden

the conduct of interstate commerce, such power,

of course, being beyond the authority of the

state."

Also, Baldwin Tool Wks. v. Blue, 240 Fed. 202-

205:

"While the statute imposes a special tax in

addition to other license taxes, ascertained in

some instances by the income that may arise in

interstate transactions, nevertheless this is not

a tax upon interstate commerce, nor can we
conceive of any theory upon which it may be

properly said to be a burden upon interstate

commerce."

"But the fact that the measure of that tax

may be determined partly from the business of

an interstate character could not be said to be

such an interference with interstate commerce

as to render the act unconstitutional."

The decision of the U. S. Supreme Court in the

U. S. Glue Co., V. Oak Creek, 427 U. S. 321 ; 62 L.

ed. 1135, while it involves an income tax, it is not with-

out interest and authority in the case at bar as the

same may involve the question of burdening inter-

state commerce ; we quote from the opinion by Justice

Pitney:
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*'The difference in effect between a tax

measured by gross receipts and one measured

by net income, recognized by our decisions, is

manifest and substantial, and it affords a con-

venient and workable basis of distinction between

a direct and immediate burden upon the business

affected and a charge that is only indirect and

incidental. A tax upon gross receipts affects

each transaction in proportion to its magnitude,

and irrespective of whether it is profitable or

otherwise *********
"Such a tax, when imposed upon net incomes

from what ever source arising, is but a method

of distributing the cost of government like a

tax upon property, or upon franchises treated as

property; and if there be no discrimination

against interstate commerce, either in the ad-

mearsurement of the tax or in the means adopted

for enforcing it, it constitutes one of the ordinary

and general burdens of government, from which

persons and corporations otherwise subject to

the jurisdiction of the states are not exempted

by the Federal Constitution because they happen

to be engaged in commerce among the states."

See also, State v. Wells Fargo, supra, and Wells

Fargo V. State, supra.

VI.

The statutes of Arizona provide a complete and

adequate remedy at law which is enforceable in na-

tional as well as state courts.

Paragraph 4939 of the Civil Code, Revised Stat-

utes of Arizona, provides as follows:



— 28—
"No person, company, firm, partnership,

association, corporation, bank, or public utility,

upon which a tax shall have been imposed under

any provision of law relating to taxation of real or

personal property shall be permitted for any

reason to test the validity thereof, either as

plaintiff or defendant, unless the amount of such

taxes shall first have been paid to the county

treasurer, whose duty it is to collect the same,

together with all penalties thereon as in the case

of other taxes. And no injunction shall ever

issue in any suit, action, or proceeding in any

court against this state, or against any county,

municipality, or officer thereof, to prevent or

enjoin the collection of any tax levied under the

provisions of law; but after payment, action

may be maintained to recover any tax illegally

collected in such manner and at such time as

may now or hereafter be provided by law. In

case the amount of the taxes due shall be finally

determined to be less than the amount so paid,

the excess shall be refunded in the manner pro-

vided in Sec. 49 of this act.

That part of Paragraph 4887 (Sec. 49) to which

reference is made in said paragraph 4939, is as follows

:

"If it be determined by the court that the

amount of such assessment is excessive judgment
shall be rendered in favor of the appellant and

against the county for the amount of taxes which

the court determines to be excessive, with interest

thereon at the rate of six per cent per annum
from the time of such payment, and the costs of
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the appeal, which shall be paid as other judgments

against the county."

The appellees insisted as defendants below and

still maintain that the complainant corporation had

an adequate remedy provided for it by the statute^r

of Arizona in the payment of its taxes under protest

and a suit to recover the same against the county.

Appellee makes much of the words in said Paragraph

4939:

"In such manner and at such time as may
now or hereafter be provided by law."

No restrictions or limitations having been placed

upon the right of action conferred by this paragraph,

it amounts to a simple remedy to be pursued as any

other remedy would be in a court of law. The part

of said paragraph objected to, neither restricts its

operation nor limits its effect and application regard-

ing a tax like that complained of by the appellant. In

order to see just what the remedy is which is pro-

vided by this section, we will read together those parts

of Paragraphs 4939 and 4887, to which we are referr-

ing, transposing them somewhat to make our point

clear:

"After payment (under protest) action may
be maintained to recover any tax illegally col-

lected. In case the amount of the tax which is

due shall be finally determined to be less than

the amount so paid, judgment shall be rendered

in favor of the taxpayer and against the county,

with interest thereon at the rate of six per cent

per annum from the time of such payment and
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costs, which shall be paid as other judgments
against the county."

If it be objected that a judgment could not run

against the County for the state's portion of the taxes,

we find ample provision concerning that matter in

Paragraph 4935 of the Civil Code

:

"When a tax has been set aside as invalid,

or when money has been refunded to the tax-

payer as double or erroneous assessments, or

refunded to the purchaser of real estate erron-

eously sold, the proportion thereof which has

been paid to the state treasurer, shall be refunded

to the county; and on the next settlement mere-

after, the county treasurer of such county shall

be credited therewith by the state treasurer."

It therefore appears, we think, that the provisi-

ons of the statutes of Arizona are so simple and

straightforward that there can be no misconception

or misconstruction of the right thereby given.

Although the counties of the state have been assailed

in tax suits from every possible angle it has never

occurred to any of the officers of the state or the

counties thereof that Paragraph 4939 did not mean

exactly what it said. Appellant has referred to the

case of Arizona Eastern Railroad Company v. Gra-

ham County, decided by the Supreme Court of Ari-

zona, February 16, 1918, and reported in 170 Pac.

792, and insists that because the taxpayer has recov-

ered in that action, that alone does not establish the

remedy. Together with other cases of like nature,

it does establish the fact that the remedy here has
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never been questioned. We refer also to other cases

brought under Paragraph 4939 and reaching the

Supreme Court of the Arizona, Southern Pacific Co.

et al V. Yuma County, Arizona Supreme Court, Nov.

8th, 1917; 168 Pac. 507; Gibson Abstract Co. v.

Cochise County, 12 Ariz. 158; 100 Pac. 453.

The sufficiency of Paragraph 4939 as providing

a remedy at law, has, in other cases than the one at

bar been passed on by the United States District

Court in and for the District of Arizona. Ray & Gila

Valley R. R. Co. v. Arizona State Tax Commission,

et al decided October 30, 1914 by Sawtelle, District

Judge, not reported in the Federal Reporter. In that

case the complainant was remitted to its remedy at

law which the court decided to be adequate. There-

after pursuing that remedy the complainant in that

case recovered a judgment against the County of

Pinal.

There is now pending in the Supreme Court of

Arizona the case of the Inspiration Consolidated Cop-

per Co. V. Gila County, wherein in the court below

plaintiff recovered a judgment under the provisions

of said Paragraph 4939.

The appellant contends that its remedy is inade-

quate because it would be necessary to bring several

suits to determine its rights. There is here no such

necessity of bringing separate suits against the differ-

ent taxing districts as in the case of Raymond v. The

Chicago Union Traction Co., supra. In that case a
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certain sum of money would be due the complainant

if the tax paid the county be found to be illegal. To

recover that sum many separate suits must be

brought against the various taxing districts of Chi-

cago and Cook County. Here the amount paid to

any county can be recovered in one action because

plaintiff would have a complete right and cause of

action against each county. It matters not to how

many separate funds this tax may belong. The

county becomes and remains liable to the taxpayer for

the whole thereof.

Montgomery v. Cowlitz County, 14 Wash. 230;

44 Pac. 259.

We are not now discussing threatened multiplic-

ity of suits as a ground of equity jurisdiction. That

will be taken up under Point VII. What we are con-

sidering is complainant's contention that it would

require a multiplicity of suits to obtain relief and that

goes directly to the remedy.

''That the taxes were levied for state, school

district, and town, as well as for county, purposes,

is not material; for it is apparent from the

Colorado statutes and decisions that the section

covers broadly the whole of the tax that is found

to have been erroneous or illegal, regardless of

the purpose for which it was levied and placed

on the county tax roll."

Union P. R. Co. v. Weld County, 247 U. S. 284.

We have shown that there is in Arizona a remedy

ordinarily adequate and complete. It remains to see
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if it can be so designated as applied to this case. The

question then is as to whether or not it would be neces-

sary for the plaintiff to prosecute a separate action

against each county, and if so, whether that would

be such a multiplicity of actions as would warrant the

court in saying that the complainant had no adequate

remedy. Our position is that one suit will determine

all appellant's rights. Although applied to threatened

multiplicity of suits as a ground of equity jurisdiction,

that is the doctrine laid down in Boise Water Co. v.

Boise City, supra, Cy. Council of Augusta v. Timmer-

man, 227 Fed. 172, and General Film Co. v. Sampliner,

252 Fed. 444.

After having paid its tax the remedy lies with

appellant. It can sue one county or all the counties.

One suit prosecuted through the courts would settle

for every county the question of validity of the tax.

The thing remaining to be done then has to do only

with the collection of the money due complainant

by way of refund. The right being established the

rest is simple. The courts do not exercise their equity

jurisdiction merely to facilitate the collection of

money. If appellant chooses to proceed against each

county it may do so, but it cannot be said to be

necessary.

Complainant might unite its action against the

counties by suing in the Federal Court, for the right

as in Arizona to pay taxes under protest and have

action to recover is a remedy enforceable in national

as well as state courts.
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"Whether the value of letters patent is in

any way taxable by or under state authority, we
have no occasion to now decide, because the

question is not before us. We simply show a

plain and adequate remedy at law, after paying

the tax, to recover it back, in an action or pro-

ceeding where the question as to the exemption

of this kind of property from taxation can be

raised, and if not admitted by the state court, it

can be reviewed here on writ of error.

Indiana Mfg. Co. v. Koehne, 188 U. S. 681 ; 686;

47 L. ed. 651, 654; 23 S. Ct. 452.

"The Colorado statute gave to one who
should pay illegal taxes a right to recover back

from the county the money so paid. This right was
one which could be enforced by an action at law
in the circuit court, no less than in the state

courts, if the elements of Federal jurisdiction,

such as diverse citizenship and the requisite

amount in controversy, were present. Ex parte

McNeil, 13 Wall. 236, 243, 20 L. ed. 624, 626;

United States Min. Co. v. Lawson, 67 C. C. A.

587, 134 Fed. (487, 759, 771. Thus it will be

perceived that, if the taxes in question were
illegal and void, as asserted, the company had a

remedy at law. It could pay them, and, if the

commissioners refused to refund, have its action

against the county to recover back the money.
Such a remedy, as this court often has held, is

plain, adequate, and complete in the sense of the

guiding rule before named, unless there be special

circumstances showing the contrary."

Singer Sewing Machine Co., v. Benedict, supra.
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A more recent case is that of the Union Pacific

R. R. Co. V. Weld County, Colorado, supra. We
quote from the opinion by Mr. Justice Van Devanter,

referring to the Colorado Statute mentioned in Singer

Sewing Machine Co. v. Benedict, supra:

"If that section is still in force, unqualified

and unmodified, the conclusion below that in this

case there is a plain, adequate, and complete

remedy at law, and therefore that relief by injunc-

tion is not admissible, is fully sustained by our

decisions."

See also Dalton Adding Machine Co. v. State

Corporation Commission of Virginia

:

"The appellant has an adequate remedy at

law in its right to raise the constitutional question

if proceedings are taken against it, or, it seems,

to recover the money if it pays under protest. No
special circumstances are shown, that we can

notice, to take this case out of the ordinary rule."

236U. S. 701; 35 Sup.' Ct. 480; 539 L. ed 797.

VII.

There are no special circumstances shown in the

bill sufficient to make a case on any of the recognized

grounds of equity jurisdiction.

Appellant says that its bill below should have

been sustained, among other reasons because it

showed grounds of equity jurisdiction. Outside of

the allegation of fraud, which is essentially involved

in the question of the illegality of the tax and already

discussed, the grounds of equity jurisdiction which
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appellant says were sufficiently shown in its bill were:

1—Threatened multiplicity of suits; 2—Cloud upon

the title of its real estate; 3—Irreparable injury.

We are sure that measured by the standards

fixed in an unbroken line of decisions by the Supreme

Court of the United States as well as by the other

Federal Courts, the learned District Judge, if he had

considered that as material to his decision, could not

but have held that the bill failed in this respect. As

to grounds for equitable jurisdiction, always in addi-

tion of course to the question involved as to the rem-

edy, (Pittsburg R. R. Co. v. West Virginia Board of

Public Works, supra.) the multiplicity of suits

threatened must be suits against the complainant and

not suits which it might be compelled to bring to

pursue its remedy. It is further suggested in many

of the decisions that not only should one suit have

been commenced (or about to be begun), but that it

might be necessary to await the final decision of one

suit at law.

Boise Water Co. v. Boise City, supra.

"It is the general rule, that in order to make
the fear of multiplicity of suits a ground for

interposition of a court of equity, more than one

suit must have been commenced, or at least about

to be begun), and the court should not interfere

unless it is clearly necessary to protect from con-

tinued and vexatious litigation."

General Film Co. v. Sampliner, 252 Fed. 445.

With the law as stated, in mind, we present an

interesting comment by Woods, Circuit Judge, in City
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Council of Augusta, v. Timmerman, supra (233 Fed.

445):

"Assuming as we must that the tax officers

will look at the matter in a practical way, there

is no reason to apprehend a multiplicity of suits.

Suit may be brought it is true for taxes for ten

years claimed to be due. But the judgment in

a suit to recover back the taxes for one year

would settle all the claims, for all stand on the

same footing. The conclusion that the bill states

no case for injunction does not accord with all

the expressions on the subject found in federal and
state decisions, but it is based on reason, and the

best considered and latest decisions."

Appellant's contention that the alleged cloud

upon the title to its real estate is a ground of equity

jurisdiction herein is answered by the Supreme Court

of the United States in Union Pacific R. R. Co. v.

Weld County, Colorado, supra:

"And it also is immaterial that the taxes were

made a lien on the company's real property, for

the lien would be effectually removed by paying

them and suing to recover back the money."

We have equally good authority that the alleged

possible distraint of its personal property is not

sufficient ground for the Court to assume jurisdiction

:

"There is a general averment that to enforce

the tax by distraint and sale of complainant's

property would result in irreparable injury, but

there is no fact stated from which it could be

inferred that irreparable injury would be likely

to result from such enforcement, and where a
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plain and adequate remedy to recover the amount
is given by statute no such irreparable injury can

be inferred. Some averment of specific facts

must be made from which the court can see that

irreparable injury would be a natural and probable

result." Indiana Mfg. Co. v. Koehne, supra.

"The trespass involved in the levy of the

distress warrants was not shown to be continuous,

destructive, inflictive of injury, incapable of

being measured in money, or committed by
irresponsible persons. So far as appeared, com-
plete compensation for the resulting injury could

have been had by recovery of damages in action

at law. There was no allegation of inability on
the part of the express company to pay the amount
of the taxes claimed, nor any averments showing
that the seizure and sale of the particular prop-

erty which might be levied on would subject it

to loss, damage, and inconvenience which would
be in their nature irremediable. The bill showed
the company to be doing a vast business, and it

was an unreasonable inference that it must
submit to the sale of its wagons and horses, or

that such sale would work that kind of mischief

which justifies the interference of equity in the

application of a preventive remedy. Nor did the

mere fact that its property might be used in the

conduct of interstate commerce give jurisdiction.

But, in addition to all this, since 1873, there has
been a statute in existence in Tennessee, provid-
ing a remedy at law which has been pronounced
by this court simple and effective. * * * *

It is, as counsel observe, similar to the act of con-
gress forbidding suit for the purpose of restrain-
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ing the assessment or collection of taxes under

the internal revenue law, in respect to which this

court held that the remedy by suit to recover

back the tax after payment, provided for by the

statute, was exclusive. Snyder, v. Marks, 109 U.

S. 189, 3 Sup. Ct. Rep. 157; 14 St. 152, 475.

Legislation of this character has been called for

by the embarrassments resulting from the im-

provident employment of the writ of injunction

in arresting the collection of the public revenue;

and, even in its absence, the strong arm of court

of chancery ought not to be interposed in that

direction, except where resort to that court is

grounded upon the settled principles which

govern its jurisdiction.'' Sheldon v. Piatt, supra.

After consideration of these authorities, we can-

not but say in the language of the late distinguished

Chief Justice Fuller, Allen v. Pullman Palace Car Co.,

139U. S. 658; 11 S. Ct. 682; 35 L. ed. 303:

"So far as appeared complainant could avert

all the consequences which it deprecated as

likely to ensue if the state officials were not

restrained, by complying with the terms of that

statute and availing itself of the remedy thereby

afforded."

VIII.

The courts of the United States will proceed with

great caution in restraining the collection of a tax

levied by authority of a state and will interfere only

in the clearest cases and for the most imperative

reasons.

The United States Supreme Court has decided
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that this is not an action against the state ; nevertheless

the state of Arizona cannot help but be an interested

party. An attempt is here made to derange and set at

naught her arrangements for tax collecting, by invok-

ing the sacred relief vouchsafed by writ injunction.

Considering the fact that the United States does not

permit its own taxation machinery to be subjected to

such inconvenience and delay we cannot refrain from

incorporating in this brief the comments by the

United States Courts on what should in the last

analysis be the determining factor in this and every

other case of like nature.

"It is upon taxation that the several States

chiefly rely to obtain the means to carry on their

respective governments, and it is of the utmost

importance to all of them that the modes adopted

to enforce the taxes levied should be interfered

with as little as possible. Any delay in the pro-

ceedings of the officers, upon whom the duty is

devolved of collecting the taxes, may derange

the operations of government, and thereby cause

serious detriment to the public.

"No court of equity will, therefore allow its

injunction to issue to restrain their action, except

where it may be necessary to protect the rights

of the citizen whose property is taxed, and he

has no adequate remedy by the ordinary processes

of the law." Dows v. Chicago, supra.

"The Government of the United States has

provided, both in the customs and in the internal

revenue, a complete system of corrective justice

in regard to all taxes imposed by the General

Government, which in both branches is founded
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upon the idea of appeals within the executive

departments. If the party aggrieved does not

obtain satisfaction in this mode, there are pro-

visions for recovering the tax after it has been

paid, by suit against the collecting- officer. But

there is no place in this system for an application

to a court of justice until after the money is paid."

"That there might be no misunderstanding

of the universality of this principle, it was
expressly enacted, in 1867, 14 Stat, at L., that

no suit for the purpose of restraining the assess-

ment or collection of any tax shall be maintained

in any court. R. S., sec. 3224. And though this

was intended to apply alone to taxes levied by

the United States, it shows the sense of Congress

of the evils to be feared if courts of justice could,

in any case, interfere with the process of collect-

ing the taxes on which the government depends

for its continued existence. It is a wise policy.

It is founded in the simple philosophy derived

from the experience of ages, that the payment

of taxes has to be enforced by summary and
stringent means against a reluctant and often

adverse sentiment; and to do this successfully,

other instrumentalities and other modes of pro-

cedure are necessary, than those which belong to

courts of justice." State R. R. Tax Cases, supra.

''The taxing power is an important attribute

of the sovereign powers of the state. It is upon
taxation that the state must rely to obtain means
to carry on its government, and it is important

that its adopted mode to enforce its taxes should

be interfered with as little as possible. In South

Carolina the Legislature has specifically pro-
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hibited its own courts from staying the hands of

the fiscal authorities in the collection of taxes.

While that statute is not binding upon this court,

in its equity jurisdiction, this court will respect

it, if it can do so without denying to the com-
plainant any legal or equitable right."

City Council of Augusta v. Timmerman, supra,

227 Fed. 171-174.

"An examination of the decisions of this court

shows that a proper reluctance to interfere by
prevention with the fiscal operations of the state

governments has caused it to refrain from so

doing in all cases where the Federal rights of

the persons could otherwise be preserved unim-
paired."

Singer Sewing Mach. Co., v. Benedict, supra.

CONCLUSION
Lack of time and physical limitations prevent us

from enlarging as we should like to have done upon

the issues and matters decided in the cases from which

we have quoted. Likewise we cannot in this brief

distinguish and comment upon all the cases referred

to in appellant's brief. We have herein presented the

general aspects of this appeal from appellees' view-

point and have we think, either directly or indirectly

answered every point made in appellant's brief. What-
ever remains in the way of applying our points and

authorities to appellant's contentions and distinguish-

ing the authorities relied upon by its counsel, must

be left to the reasoning of the Court, with such assist-

ance as we may be able to render on oral argument.
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In conclusion we most respectfully insist that the

Bill of Complaint below disclosed in general a most

careful and pains-taking proceeding by the State

Board of Equalization in the tax complained of, that

every doubt was, by said Board resolved in favor of

the appellant by an exceedingly wide margin. As

has been well said by the Supreme Court of Nevada in

State V. \\'ells Fargo & Company, supra:

"In taking 10 per cent as a basis of capitaliza-

tion of the net earnings of the compan}-, we do

not wish to be understood that so high a rate

would be entirely just to the state, but such rate

is used for the purpose of showing that the valua-

tion ])]aced upon appellant's property was well

within a capitalization determined from as

assumed high rate of income."

We also respectfully insist that none of appellant's

constitutional rights have been invaded, that it has

a plain, speedy and adequate remedy at law in the

matter complained of, and lastly that none of the

recognized grounds of equity jurisdiction are suffic-

iently shown in the bill. For these reasons we ask

the Court to affirm the decree of the District Court

dismissing the Bill of Complaint.

Respectfully submitted,

WILEY E. JONES,
Attorney General of the

State of Arizona.

CLYDE M. GANDY,
GEORGE W. HARBEN,

Asst. Attorney s General.

Solicitors for Appellees.




